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Rising Prominence of ESG
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Source: Juliet Chung & Dave Michaels, ESG 
Funds Draw SEC Scrutiny, Wall Street Journal 
(Dec. 16, 2019) 
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Traditional View of Corporation’s Role

“What does it mean to say that the corporate 
executive has a ‘social responsibility’ in his 
capacity as businessman?  If this statement is 
not pure rhetoric, it must mean that he is to act 
in some way that is not in the interest of his 
employers. . . . In each of these cases, the 
corporate executive would be spending 
someone else’s money for a general social 
interest.  Insofar as his actions in accord with his 
‘social responsibility’ reduce returns to 
stockholders, he is spending their money.  
Insofar as his actions raise the price to 
customers, he is spending the customers’ 
money.  Insofar as his actions lower the wages 
of some employees, he is spending their 
money.”
Milton Friedman, The Social Responsibility of Business Is to Increase Its Profits, THE NEW YORK
TIMES (Sept. 13, 1970).
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Reconciling ESG with Traditional Metrics?
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Factor Company Event Impact

Source: Mark McDivitt & Julian Lyne, ESG Investing: Buzzwords or Better Investments, 
NCPERS (May 2018)



ESG as a Driver of Shareholder Value
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Potential Claims

 Claims that a company’s focus on ESG issues is detrimental to 

shareholder value

 Derivative action for breach of fiduciary duty

 Claims that a company’s ESG disclosures mask true financial 

performance, such as in the case of WeWork’s “community-adjusted 

EBITDA,” which deducted “building and community-level operating 

expenses”

 Securities class action

 SEC enforcement action
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Minimizing Litigation Risks

 Use clear disclosures

 Separate ESG disclosures from financial performance metrics

 Maintain focus on fiduciary duties to shareholders
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ESG Constituency is Real and Growing
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Source: MSCI ESG RESEARCH LLC, 
Swipe to Invest: the Story Behind 
Millennials and ESG Investing (March 
2020)



Meeting Your ESG Standards

 There has been a notable rise in “event-driven” securities actions in the 

past few years

 ESG disclosures that give rise to litigation risk:

 Safety standards

 Environmental consciousness

 Commitment social justice, domestically and internationally

 Intolerance of discrimination and harassment

 To minimize the risk of litigation, keep ESG disclosures forward-looking 

and aspirational, rather than concrete and retrospective
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Background Principals

 Before going into specific examples of these types of claims, a few general 

principles in the federal securities law context to understand and keep in mind:

 “The securities laws were not designed to provide an umbrella cause of action for the 

review of management practices or to regulate … internal corporate mismanagement.”  

In re Citigroup, Inc. Sec. Litig., 330 F. Supp. 2d 367, 376-77 (S.D.N.Y. 2004).

 “A corporation has no affirmative duty to speculate or disclose uncharged, 

unadjudicated wrongdoings or mismanagement, illegal internal policies, or violations of 

a company’s internal codes of conduct and legal policies.”  In re UBS AG Sec. Litig., 

2012 WL 4471265, at *31 (S.D.N.Y. Sept. 28, 2012), aff’d sub nom. 752 F.3d 173 (2d 

Cir. 2014).

 “[F]ederal securities laws do not require a company to accuse itself of wrongdoing.”  In 

re Citigroup Sec. Litig., 330 F. Supp. 2d 367, 377 (S.D.N.Y. 2004).
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Successful Claims 

 In re BP PLC Sec. Litig., 2013 WL 6383968 (S.D. Tex. Dec. 5, 2013)
 The court denied a motion to dismiss securities claims arising from the 

Deepwater Horizon incident because the plaintiffs adequately alleged that 
BP’s disclosures about safety were sufficiently specific and detailed to be 
considered materially misleading.

 Massey Energy Sec. Litig., 883 F. Supp. 2d 597 (S.D. W.Va. 2012)
 The court denied a motion to dismiss securities claims arising from a coal 

mine fire and found that Massey’s statement that it was an “industry leader,” 
was actionable in light of the existing safety issues at the company.
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Unsuccessful Claims 

 Ong v. Chipotle Mexican Grill Inc., 294 F. Supp. 3d 199, 232 (S.D.N.Y. 

2018)
 The court held that Chipotle’s statements regarding food safety were “either 

not demonstrably false or inactionable puffery.”

 Bondali v. Yum! Brands, Inc., 620 F. App’x 483 (6th Cir. 2015)
 The court dismissed claims arising from Yum’s food safety incident because 

alleged misstatements were not actionable.

 Construction Laborers Pension Trust for So. Cal. v. CBS Corp., 2020 WL 

248729 (S.D.N.Y. Jan. 15, 2020)
 The court held that statements in Business Conduct Statement were “far too 

general and aspirational to invite reasonable reliance.”
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Takeaways

 Spectrum of ESG-related disclosures:

 Higher Risk:  Concrete, specific statements that inaccurately represent a 

company’s policies or actions

 Gray Area:  Less specific disclosures that might be deemed materially false or 

misleading in certain circumstances

 Lower Risk:  Aspirational statements regarding a company’s “commitments” 

and “priorities,” or the “intentions” and “design” of its policies
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ESG-Based Derivative Lawsuits

 Ocegueda, derivatively on behalf of Facebook, Inc., v. Zuckerberg et al., No. 20-

cv-4444 (N.D. Cal. 2020)

 Allegations that Facebook has “failed to achieve real diversity on the Board and among 

the senior executive ranks.”

 Asserts claims for breach of fiduciary duty, aiding and abetting breach of fiduciary duty,

abuse of control, unjust enrichment, and violation of Section 14(a) of the ’34 Act.

 Klein, derivatively on behalf of Oracle Corporation and Oracle America, Inc., v. 

Ellison et al., No. 20-cv-4439 (N.D. Cal. 2020).

 Allegations that Oracle’s directors made misrepresentations in public statements 

claiming to have policies “designed to ensure diversity both at the management level 

and the Board itself.”

 Same claims as in the Facebook action.
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Government Enforcement Risks

 Past, present, and future sources of ESG enforcement:

 Federal government

 State and local governments

 Foreign governments
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Federal Government Enforcement

 December 2016: “[S]tatements of investment policies 

[should] include proxy voting decisions as well as policies 

concerning economically targeted investments or 

incorporating environmental, social or governance (ESG) 

factors in investment policy statements or integrating ESG-

related tools, metrics and analyses to evaluate an 

investment’s risk or return or choose among equivalent 

investments.”

 June 2020: Fiduciaries “must not too readily treat ESG 

factors as economically relevant to the particular 

investment choices at issue when making a decision.”
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SEC Probes ESG Investment Claims
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SEC Office of Compliance, Inspections and 
Examinations

 Adviser adherence to U.N. 
Principles of Responsible 
Investment

 What ESG investments have been 
made and why?

 Basis for ESG scoring – self-
developed or third-party

 Proxy voting information regarding 
ESG matters

 Service providers assisting in ESG 
due diligence
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“Enabling Stakeholder Graft”…?

 Commissioner Hester Pierce:
 “I think that should be party of the 

discussion, trying to figure out to 
what extent ESG might stand for 
‘enabling stakeholder graft.’”

 “Not only is it difficult to define what 
should be included in ESG, but, once 
you do, it is difficult to figure out how 
to measure success or failure.”

 “As with the scarlet A, the ESG 
letters oversimplify complicated facts 
and thus may send companies 
scrambling to take actions that 
neither achieve the broader social 
goals of ESG proponents, nor serve 
their shareholders well.”
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SEC Proposed Rule: Talk the Talk, Then Walk the 
Walk
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SEC Proposed Rule: Talk the Talk, Then Walk the 
Walk

31

1. Should the rule for naming funds apply to ESG or sustainable 
products?

2. Investors are relying on these terms to understand funds’ 
strategies?

3. There should be specific requirements that funds must adhere to 
in order to call their investments ESG or sustainable?



Pressure on SEC to Focus on ESG
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New York State
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California Tort Nuisance Actions
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COVID-19
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Foreign Government Enforcement
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 2016 Paris Agreement:

 Commitment to combat climate change and 

make finance flows consistent with climate-

resilient development

 UN 2030 Agenda for Sustainable 

Development:

 Targets for economic, social, and  

environmental aspects of sustainable 

development

 European Commission’s Sustainable Finance 

Action Plan:

 Examining integration of sustainability 

considerations into financial policy



EU Disclosure Regulation: A Blueprint
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 Pre-contract disclosures to investors on ESG issues, including 
integrating sustainability risks into investment-making decisions

 Ongoing disclosure obligations
 Currently limited to certain investment professionals
 Goes into effect March 2021



Proposed Hypothetical

 A start-up athletic apparel company has gained rapid popularity and 
success, including the launch of an IPO, due, in part, to its stated 
commitment to social justice causes, embodied in:
 the slogan “Clothing for a Better Tomorrow”;
 its pledge to use sustainable materials;
 its promotion of various social justice causes in a popular line of t-shirts;
 its stated support of fair labor practices and professed dedication to the well 

being of its employees; and
 sponsorship deals with athletes and celebrities who claim to use this company’s 

products specifically because of the company’s commitment to these issues.
 A Wall Street Journal report reveals that the company has for years made 

use of cheap labor in a factory in a foreign country, where the employees are 
paid less than $0.50 per hour and are forced to work long hours, without 
breaks, in crowded, unsafe conditions.

 Within days of the report, the company’s stock price drops 25%, and a major 
sports league and retail chain withdraw from partnerships with the company.
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Proposed Hypothetical: Potential Claims

 Securities class action

 Shareholder derivative claims

 Class action on behalf of workers

 Class action on behalf of consumers

 Governmental investigations and enforcement

 Reaction from investment funds

39



Best Practices
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Best Practices

 Consider the audience

 Choose the right disclosures

 Explain ESG metrics clearly

 Disclosures should have an “owner”

 Disclosures should be aspirational and forward-looking

 Transparency regarding process and evaluation

 Maintain focus on fiduciary duties
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Questions 

Please use the Q&A function in the Zoom taskbar to submit 
your question to the Panelists  



Speakers

Bill Stellmach
Co-Chair, White Collar Defense Group
Email: wstellmach@willkie.com
Phone: 202-303-1130

Todd Cosenza
Vice-Chair, Securities Litigation Practice Group
Email: tcosenza@willkie.com
Phone: 212-728-8677

43



Copyright © 2020 by Willkie Farr & Gallagher LLP.  All Rights Reserved.  These course materials may not be reproduced or disseminated in any form without the express permission of Willkie Farr & Gallagher LLP. 

Enforcement and Litigation Risks Arising from 
ESG Disclosures
William J. Stellmach  |  Todd G. Cosenza
August 26, 2020




