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Overview
The UK is currently required to implement and enforce sanctions regimes agreed by the UN Security Council and, as a member of the EU, by the EU. The EU implements all UN Security Council resolutions, so the UK’s compliance with EU sanctions regulations ensures compliance with the UN’s sanctions regime.

Post-Brexit, the UK will need to establish its own autonomous sanctions regime as the EU regime will not apply.

The UK’s sanctions regime will be implemented under the Sanctions and Anti-Money Laundering Act 2018.

OFSI has also published draft general guidance in respect of its sanctions policy post-Brexit.
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Security Council Resolution 1737(2006) para.12 provides as follows: all States shall freeze the funds, other financial assets and economic resources which are on their territories at the date of adoption of this resolution or at any time thereafter, that are owned or controlled by the persons or entities designated in the Annex, as well as those of additional persons or entities designated by the Security Council or by the Committee as being engaged in, directly associated with or providing support for Iran’s proliferation sensitive nuclear activities or the development of nuclear weapon delivery systems, or by persons or entities acting on their behalf or at their direction, or by entities owned or controlled by them, including through illicit means… 
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Overview
UK sanctions may apply to:
Any person in the UK (or its territorial waters); or
Any conduct elsewhere untaken by a UK person. 

UK sanctions regulations are expected to include:
the purpose of the regime (i.e. what the UK hopes will be achieved through the regime);
the criteria to be met before sanctions can be imposed;
details of the sanctions, such as trade or financial;
details of any exemptions that may apply to the sanctions;
how those sanctions measures will be enforced;
other details, such as the circumstances in which information about sanctions may be shared.
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Overview
The first sanctions regimes under the Sanctions and Anti-Money Laundering Act 2018 were published earlier this year, although are not yet in force:

The Iran (Sanctions) (Human Rights) (EU Exit) Regulations 2019;

The Venezuela (Sanctions) (EU Exit) Regulations 2019;

The Burma (Sanctions) (EU Exit) Regulations 2019.

Most post-Brexit sanctions regimes are still to come, including towards Russia.

The Government has stated that “if the UK leaves the EU without a deal, we will look to carry over all EU sanctions at the time of our departure.”
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Security Council Resolution 1737(2006) para.12 provides as follows: all States shall freeze the funds, other financial assets and economic resources which are on their territories at the date of adoption of this resolution or at any time thereafter, that are owned or controlled by the persons or entities designated in the Annex, as well as those of additional persons or entities designated by the Security Council or by the Committee as being engaged in, directly associated with or providing support for Iran’s proliferation sensitive nuclear activities or the development of nuclear weapon delivery systems, or by persons or entities acting on their behalf or at their direction, or by entities owned or controlled by them, including through illicit means… 
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Overview
We will consider the following topics in respect of the UK sanctions regimes following a no-deal Brexit:

The meaning of “ownership and control”;

The licensing regime;

Disclosure of information to third parties;

The application of the Blocking Statute.
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Ownership and Control	
“Owned or controlled” in EU sanctions instruments.

Example: Regulation (EU) 267/2012 is the founding regulation for economic sanctions against Iran and implements UN Security Council Resolution 1737(2006). It prohibits certain transactions with any ‘Iranian person, entity or body’, which group includes ‘any legal person, entity or body, inside or outside Iran, owned or controlled directly or indirectly by one or more of’ the Iranian state, any person present in Iran or Iran-registered bodies corporate (see Article 1(o)(i)-(iv)). 

There is no general definition of “ownership or control”, but some guidance is available.
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Ownership and Control
This guidance is based on the provisions in Regulation (EU) 2580/2001:







BUT the above criteria may be ‘refuted on a case-by-case basis.
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	‘Ownership’	‘Control’
	 possession of more than 50% proprietary rights or majority interest	 Right or de facto power of appointment of board majority
 Control of majority voting rights by agreement
 Right or de facto power to exercise dominant influence pursuant to memorandum/articles of association
 Right to use at least part of the entity’s assets
 Running unified management with consolidated accounts
 Joint and several sharing or guaranteeing of financial liabilities




When mentioning the Council guidance, reference might also be made to the Sanctions FAQs published by HM Treasury (2013), who state that there is “no absolute legal rule as to when an entity is owned or controlled by another. The matter must be subject to a case-by-case evaluation, taking into account the degree to which the entity concerned is owned or controlled”. The Guidance goes on to recite s.1162 Companies Act 2006 which deals with the relationship between a parent and a subsidiary undertaking. Relevant factors are: (i) does parent hold a majority of voting rights in subsidiary? (ii) does parent have the right to appoint/remove majority of subsidiary’s board? (iii) does parent have right to exercise dominant influence over subsidiary by virtue of provisions contained in the latter’s articles or a separate agreement? (iv) does parent have the de facto power to exercise dominant influence/control over subsidiary or are both managed on a unified basis? The correlation with the Council guidance and Regulation (EU) 2580/2001 is readily apparent. 

Also worth making the point that whereas US law seems to take a more holistic approach to the ‘owned or controlled’ criterion, the EU courts have been clear that ‘ownership’ and ‘control’ are separate tests. 
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Ownership and Control
The new regulations in respect of Iran, Venezuela and Burma do, however, include a definition of “owned or controlled directly or indirectly”.

A person who is not an individual (C) is “owned or controlled directly or indirectly” by another person (P) if either or both of the following two conditions are met:

	The first condition is that P:
	(a) holds directly or indirectly more than 50% of the shares in C;
	(b) holds directly or indirectly more than 50% of the voting rights in C; or
	(c) holds the right directly or indirectly to appoint or remove a majority of the board of 	directors of C.

	The second condition is that it is reasonable, having regard to all the circumstances, to 	expect that P would (if P chose to) be able, in most cases or in significant respects, by 	whatever means and, whether directly or indirectly, to achieve the result that affairs of C 	are conducted in accordance with P’s wishes. 
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Ownership and Control
Schedule 1 to each of the regulations in respect of Iran, Venezuela and Burma include detailed rules for interpreting the first condition. 

Schedule 1 includes rules relating to the calculation of shareholdings, the removal of the majority of the board and voting rights. 

It also includes detailed rules on the meaning of “indirectly” as it relates to the holding of i) shares; ii) voting rights; and iii) rights to appoint or remove the majority of the Board. 

A person holds a share or a right “indirectly” if:
the person has a majority stake in another person; and
that other person holds the share/right or is part of a chain of persons 
each of whom (other than the last) has a majority stake in the person immediately below it in the chain; and
the last of whom holds the share.
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Ownership and Control
Schedule 1 defines a person (A) as having a majority share in another person (B) if:
A holds a majority of the voting rights in B;
A is a member of B and has the right to appoint or remove a majority of the board of directors of B;
A is a member of B and controls alone, pursuant to an agreement with other shareholders or members, a majority of the voting rights in B: or
A has the right to exercise, or actually exercises, dominant influence or control over B.

There is no similar schedule for the second condition, although OFSI’s guidance does give some examples. 

Persons can now be designated by description, rather than name.

OFSI’s guidance states that the “UK Government will look to designate owned or controlled entities/individuals in their own right where possible”.
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Licences
General Licences

Broad general licensing powers available
Will usually be considered in relation to “unforeseeable circumstances” to support the Government’s policy priorities
Can be varied, suspended or revoked at any time
May include registration, reporting and record keeping requirements

Exceptions/Licensing Grounds

Transfer of legal and equitable interest
Extraordinary situation
Humanitarian assistance activities
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Third Party Disclosure
Broader grounds on which information can be disclosed to third parties.

The grounds include:

any of the purposes of the relevant UK sanctions regime (which will be set out in each of the relevant regulations);

to facilitate, monitor or ensure compliance with the regulations or with an international obligation;

to facilitate “the exercise by an authority outside the United Kingdom or by an international organisation of functions which correspond to functions under these Regulations.”


12



When mentioning the Council guidance, reference might also be made to the Sanctions FAQs published by HM Treasury (2013), who state that there is “no absolute legal rule as to when an entity is owned or controlled by another. The matter must be subject to a case-by-case evaluation, taking into account the degree to which the entity concerned is owned or controlled”. The Guidance goes on to recite s.1162 Companies Act 2006 which deals with the relationship between a parent and a subsidiary undertaking. Relevant factors are: (i) does parent hold a majority of voting rights in subsidiary? (ii) does parent have the right to appoint/remove majority of subsidiary’s board? (iii) does parent have right to exercise dominant influence over subsidiary by virtue of provisions contained in the latter’s articles or a separate agreement? (iv) does parent have the de facto power to exercise dominant influence/control over subsidiary or are both managed on a unified basis? The correlation with the Council guidance and Regulation (EU) 2580/2001 is readily apparent. 

Also worth making the point that whereas US law seems to take a more holistic approach to the ‘owned or controlled’ criterion, the EU courts have been clear that ‘ownership’ and ‘control’ are separate tests. 
12

Blocking Statute (Council Regulation (EC) No. 2271/96)
Recap:

Blocking Statute applies to all EU persons, who are prohibited from complying with US secondary sanctions unless they are exceptionally authorised to do so by the European Commission. 

Draft Protection against the Effects of the Extraterritorial Application of Third Country Legislation (Amendment) (EU Exit) Regulations 2019 have been approved by the House of Commons and the House of Lords.

These transpose the EU Blocking Statute into domestic law such that UK persons will still inter alia be prohibited from complying with US secondary sanctions unless authorised to do so following Brexit. 
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Simon Osborn-King is a U.K. partner in Willkie’s Litigation and Compliance, Investigations & Enforcement Practices in London. Simon has a broad ranging domestic and cross-border investigations, commercial litigation and arbitration practice.
Simon has significant experience in complex regulatory, criminal, and internal investigations and enforcement proceedings facing multinational corporations, financial institutions and individuals across a wide spectrum of business sectors. Simon has defended clients before the U.K. Financial Conduct Authority and Serious Fraud Office, U.S. Department of Justice, European Commission, Italy Public Prosecutors’ Office, Japan Financial Services Agency and Korea Fair Trade Commission.
Simon has also represented a range of clients, including financial institutions, funds, major corporates, shareholders, and high-net worth individuals in high value and complex commercial litigation and arbitration proceedings, often with parallel U.K. and U.S. dimensions. He has particular experience in relation to disputes where allegations of fraud, conspiracy or misconduct have been central issues.
Simon is frequently called upon to provide urgent advice on compliance issues relating to anti-corruption, sanctions, whistle-blowing, money laundering and data protection.
Experience includes advising:
Deutsche Bank on multiple high-profile global investigations by enforcement agencies into LIBOR misconduct, and on the subsequent coordinated settlements in the U.S. and U.K.
A leading U.K. insurer in a broad ranging FCA investigation directed at the client’s core business and involving issues dating back over a decade
Olympus in relation to investigations in several jurisdictions regarding an alleged financial fraud. This included representing Olympus in civil claims brought against it by its former CEO
Simon Osborn-King
U.K. Partner
Litigation and Compliance, Investigations & Enforcement Practices in London

Tel: +44 20 3580 4712 
Fax:  +44 20 3580 4800 
sosborn-king@willkie.com 


EDUCATION
BPP Law School of London, Legal Practice Course, 2006
University of Warwick, BA (honors), 2005
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ATTORNEY PROFILE

Experience (continued):
A major U.K. residential property developer in its investigations into bribery and false accounting allegations
A FTSE100 corporate in relation to an ICC arbitration brought against it by its JV partner concerning a dispute about the operation of a JV in the Far East
A systemically important Russian Bank in an LCIA arbitration in connection with subordinated loan repayments and multiple anti-suit injunctions
An investment holding company in its defence of high value shareholder disputes in the High Court
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